V4 »
7&% m\.\\ y, o \«\\J\n 2y .MNM\N\\A Q\\ etz rea g
Ze r\..\w.\ﬁ?\\vﬁ Ao Canon [0 58
Nihil Obstat:

CrLEMENT V. BasTnacir, J.UD,,
Censor Deputatus.

Washingtonii, die XXII Maii, 1954.

Imprimatur :
"« Tuomas Ebpmunpus Morroy, S.T.D.,

Archiespiscopus—Episcopus Bruklyniensis.

Bruklyni, die XXV Maii, 1954.

4

Lt} Bev: Efprand 2 \\\N&m\\wﬁ Faz, RE., I, CL

COPYRIGHT, 1954
THE CATHOLIC UNIVERSITY OF AMERICA PRESS, INC.

Printed by
THE PAuLisT PRESS
401 WEST 59TH STREET
New Yorxk 19, N. Y.

<

TABLE OF CONTENTS

R s e e

PART ONE
HISTORICAL SYNOPSIS
MHZHWOUCOHHOZ ......................................................................
¢ CHAPTER 1

THE DEVELOPMENT OF THE FORM OF MARRIAGE
W UNTIL THE DECREE OF GRATIAN (Ca. 1140)........
CHAPTER 11

« THE FORM OF MARRIAGE FROM THE DECREE OF
B GRATIAN (Ca. 1140) TO THE COUNCIL OF TRENT

M (1545-1563)  .covvunvenrrrnnrennensnssnscssisasinessssnissssssssnssssssssussacons
;ﬁ ArTICLE 1. THE DisPuTE BETWEEN THE SCHOOLS OF
BOLOGNAAND: PARIS .....iiccciciesssusissoserssssiasnpisns

,x/ A. The Decree of Gratian and the School of Bologna..........
,h.,.,w,m B. Peter Lombard and the School of Paris......cccveienicnnnn
,nmf/ C. Settling of the DiSpute.......cccevemunieciiciscniiiniiinssiniseenenee
/«,% ARTICLE 2. CLANDESTINE MARRIAGES BEFORE THE COUN-
s AR TRENT. & S s

CHAPTER III

'o THE DISCIPLINE FROM THE DECREE TAMETSI OF
. THE COUNCIL OF TRENT TO THE DECREE NE
i TRNERE (M) i

PAGE

16

16
17
18
19

20

23




vi Table of Contents

ARTICLE 1. THE FORM OF MARRIAGE ACCORDING TO THE
DECREE Tametsi

ARTICLE 2. DISPENSATIONS FROM IMPEDIMENTS IN THIs
PEer1OD

A. From the Council of Trent to February 20, 1888

B. From February 20, 1888, to the Decree Ne femere

CHAPTER 1V
THE LAW ON THE FORM OF MARRIAGE AFTER THE
DECREE NE TEMERE

ARTICLE 1. THE ForRM OF MARRIAGE ACCORDING TO THE
DECREE Ne temere

A. The Form of Marriage with Persons Constituted in
Danger of Death

B. The Form of Marriage in Other Cases of Grave Neces-
Sy e L e i e
ArTICLE 2. THE FAcurTY OF DisPENSATION FroM DiIri-
MENT IMPEDIMENTS FROM THE DECREE Ne

temere T0 THE CopE oF CANON Law (1918)

PART TWO
CANONICAL COMMENTARY
INTRODUCTION

PAGE

23
24
26
29
38

43

43
46

49

49

50

51

58

62

Table of Contents

CHAPTER V

THE UNAVAILABILITY OF A QUALIFIED WITNESS
FORTHE MARRIAGE ... iiaiiiiaiiinstiniins

ArTICLE 1. THE VALID ASSISTANCE OF A QUALIFIED WIT-
NESS AT A MARRIAGE. (...t teatonnen

A. Qualified Witnesses in LaW.......ccoeveinmiverenennccncnnincnnn,
L PABIRES R
2. Fhe Pocal ‘Ordinaby .o i o b i s
3. Prieste Pelepates B0 - Doee ans i ain i in b

B. The Postulated Conditions for Valid Assistance at a
Marpiage oo

1. Possession of One’s Canonical Office...
2. Absence of Legal Disqualification.........ccccecvueuiennnenen.

3. Restriction Within Respective Territory or Dele-
gated JuriSAICHION ......cececrensenssnasssvaseosoncacansonssasasise

4, Unconstrained and Active Assistance.............cceeuenn
ARTICLE 2. THE UNAVAILABILITY OF A QUALIFIED WITNESS

CHAPTER VI

THE SECOND POSTULATED CONDITION: DANGER
OF DEATH OR ABSENCE FORESEEN TO LAST
BORVAMGINTH ... a v i ticie s siieenseassstrsmaisisis

ARTICLE ‘1. "DANGER OF DEATH.....oic oot i miesitviniite
ArTICLE 2. THE QUALIFIED WITNESS’ ABSENCE FORESEEN
1O LAST FOR A MONEH ... osiis

CHAPTER VII

THE THIRD POSTULATED CONDITION: EXCHANGE
OF MATRIMONIAL CONSENT IN THE PRESENCE

OF TWO WITNESSES ii.ccone i it iiinsict sispensts
ARTICLE 1. EXCHANGE OF MATRIMONIAL CONSENT........cc....

vii

PAGE

63

64
65
65
3
76

78
79
79

82
82
84

104
104

109




viii Table of Contents

A. Nature of Matrimonial Consent.

B. Matrimonial Consent in the Extraordinary Form of
Marriage ...........

ARTICLE 2. THE PRESENCE OF Two WITNESSES

CHAPTER VIII
OBLIGATIONS ARISING IN THE USE OF THE EX-
TRAORDINARY FORM OF MARRIAGE............... s

ARTICLE 1. THE CONTINGENT APPROVAL OF THE LOCAL
ORDINARY

ARTICLE 2. THE PRENUPTIAL INVESTIGATION

ARTICLE 3. THE ASSISTANCE OF ANOTHER PRIEST
ARTICLE 4. OTHER OBLIGATIONS

CHAPTER IX

THE DISPENSING POWER OF A PRIEST ASSISTING
AT A MARRIAGE ACCORDING TO CANON 1098....
ArtICLE 1. THE SuBjECT OF THIS POWER
ARTICLE 2. THE NATURE oF THIs POWER
ARTICLE 3. THE EXTENT oF THIs POWER................ B
A. Dispensatory Power When Parties Are in Danger of
Weatied. . 00 an caelsi ot o Suaiie o

B. Dispensatory Power in Cases of Grave Necessity
CONCLUSIONS YL e T S i

APPENDIX—SOME SUGGESTED FORMS FOR USE IN
THE EXTRAORDINARY FORM ..
BIBLIDGRASIY oo e
ABRREVIATIONS .. .. 4 A TR
ALPHABETICAL INDEX
BIOGRAPHICAL NOTE

155

186

Y IR A Y

FOREWORD

EVER solicitous for the eternal happiness as well as for the tem-
poral welfare of the souls committed to its care by its Divine
Founder, the Church has always given marriage and the marriage
contract its special care and attention. Realizing that fallen human
nature is not averse to regarding matrimony as a mere human insti-
tution, dissoluble at will, and further, realizing also the many heart-
aches that are a result of broken marriages and new alliances, the
Church has, in order the better to establish the fact of marriage,
prescribed certain formalities which are to be observed in the con-
tracting of marriage.

The Church is fully aware of being the custodian of the sacra-
ments and the official interpreter of God’s laws. Legislating for the
sacrament of matrimony, the Church has always taken care not to
encroach on the natural right of marrying that each man has. What
is more, the Church has always championed that right. Inasmuch as
these formalities will at times be impossible of observance, one is led
to believe, and rightly so, that some provision must have been made
for such eventualities. It will be, then, the purpose of this disser-
tation to investigate the canonical institute known as the “extraor-
dinary juridical form of marriage.”

The treatise is divided into two parts: the first will deal with a
historical synopsis of the development of the extraordinary form of
marriage, and the second will be devoted to a canonical commentary
on this institute.

The writer wishes to take this opportunity to express his heart-
felt gratitude to His Excellency, the Most Reverend Thomas E.
Molloy, S.T.D., Archbishop-Bishop of Brooklyn, for the special
privilege of being allowed to pursue post-graduate studies in Canon
Law and for his kind generosity in making this publication possible.
The writer wishes also to express his sincere appreciation to His
Excellency, the Most Reverend Raymond A. Kearney, S/LD,
J.C.D., Auxiliary Bishop and Chancellor of the Diocese of Brooklyn,
for his kindness in suggesting the topic for this dissertation and for
his continued interest in it and for his helpful encouragement. He
is deeply indebted indeed to the members of the Faculty of the School
of Canon Law for their helpful suggestions and their scholarly direc-
tion and assistance in the preparation of this dissertation.
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O A

INTRODUCTION

ANY appreciably complete effort to trace the history of what
canonical commentaries have termed the “extraordinary form of
marriage,” or the juridic form of marriage in “extraordinary cases,”
as appertaining to the form of marriage described in canon 1098
of the Code of Canon Law,! must of necessity delineate the historical
development of the Church’s doctrine as to what is essential in the
formation of the marriage contract and simultaneously in the re-
ception of the sacrament of matrimony, for among the baptized one
cannot exist without the other.? That the Church has this right to
declare what is required can be gleaned from the fact that it is the
custodian of the sacraments and the official interpreter of God’s law.
Logically, one must first show what has been and what is now con-
sidered the ordinary form of marriage before one may satisfactorily
describe the development of the extraordinary form of marriage.

It seems mandatory at the very outset to note in exactly what
sense the term form is to be understood. It is not to be taken in the
philosophical sense as specifying a thing in its species, e.g., in mar-
riage, an association of man and. woman as husband and wife, and
not an association of any other type; nor, in the theological sense
of form, as in the sacrament of matrimony, i.e., the mutual accept-
ance of the two parties in words or signs of each one’s rights over
the other’s body for the performance of acts which of themselves
are suited for the begetting of children, which rights are being given
at the time of their acceptance.?

1 Codex Iluris Canonmici Pii X Pontificis Maximi jussu digestus Benedicti
XV auctoritate promulgatus, Praefatione, Fontium Annotatione et Indice Ana-
lytico-Alphabetico ab Eso Petro Card. Gasparri Auctus (Romae: Typis Poly-
glottis Vaticanis, 1917; Reimpressio, 1934).

2 Canon 1012.

3 P. Gasparri, Tractatus Canonicus de Matrimonio, editio nova ad mentem
Codicis Iuris Canonici (2 vols., Romae: Typis Polyglottis Vaticanae, 1932),
I, n. 34 (hereafter rited Gasparri); Cappello, Tractatus Canonico-Moralis de
Sacramentis (5 vols., Vol. I, De sacramentis in genere, 5. ed.; Vol. V, De Matri-
monio, 5. ed., Romae: Marietti: 1947), V (De Matrimonio), n. 30 (hereafter
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